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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
OREM CITY,
REPLY BRIEF
Plaintiff/Respondent,
Court of Appeal No. 20020403-CA

vs.
JASON JEPPSON,
Defendant/Appellant.

POINT I
THE APPELLANT HAS MARSHALLED THE EVIDENCE AND THE EVIDENCE
IS INSUFFICIENT TO SUSTAIN THE CONVICTION
The Appellant has set forth the objective relevant facts in a detailed factual
statement in the opening Brief. Since this is an Appellate Court the factual statement
setting forth the facts on trial and the detached agreement is the only way to "marshall"
the facts. The trial was a bench trial which lasted several hours and the key witness
testimony can be reviewed in a short time. By using the factual statement the entire
record can be reviewed by this Court on Appeal. Further, on the issue of the lack of proof
of an element of the offense, the Defendant can submit all of references to the affirmative
evidence which disputes proof of "injury'

The Brief of the prosecution failed to distinguish between intentional contact and
contact causing injury necessary to elevate the case to a Class A Misdemeanor. The
Appellant at trial admitted that he made intentional contact with the teenage boy at the
dinner table.
The alleged victim of the injury, Austin Hardman testified on as set forth in the
transcript between pages 21-24 on direct. On page 23, line 14, the prosecutor directly
asked the young child the following:
Q: (Justin Johanson), Prosecutor: Okay, did it hurt?
A: (Austin Hardman): No.
He further said that the reason why he called his father on page 24 of the
transcript he indicated he "was mad". After the Motion to Dismiss was made, Austin
Hardman was recalled by the defense to take the stand and for the second time during the
course of the trial to prove the simple issue as to lack of all of the elements.
Q: (Randall Gaither, Attorney for the Defendant): Did you receive any
bruising or were you hurt as a result of this?
A: (Austin Hardman): I wasn't hurt, the only reason

and I was really

mad at him and over exaggerated and said it was him that hurt me but it was really
wrestling.
(Transcript page 89, line 13-17)
A: I wasn't hurt. It's just the only, the only reason my head hurt was
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because of wrestling. And I was really mad at him so I thought, so I over exaggerated
and said it was him that hurt me, my head, but it was really wrestling.
The only way that the Court and the State could overcome this direct evidence
was the inference that the Judge announced that he was taking judicial notice that all
victims in child abuse cases take

and do not tell the truth.

The issue concerns the actual proof of infliction of physical injury of the degree
necessary for a Class A Misdemeanor. Therefore, the discussion as to whether or not the
contact was in joking or the contact in anger is irrelevant. The issue and the element for
which the prosecution failed to prove is the required "physical injury". There was no
proof that there was impairment of the child's physical condition including a bruise,
laceration, or other injury which impaired the child's health or welfare. The boy testified
he was not injured or hurt by the contact.
A review of the Appellee's Brief will indicate that the focus is on the issue of
whether or not there was intentional conduct with the child which is inappropriate in
relation to a minor child. The same rational and justification which was clearly stated by
the Judge in relation to sentence and the Motion to Arrest. However, a careful review
will also show that any proof of the element of the necessary injury is based upon
speculation.
The Appellee's Brief does not address the element of injury until page 23 of the
Brief where the physical injury element of the offense is finally addressed. In that point it
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is speculation not supported by record about hitting the child close to the spinal column.
However, the young child admitted he was crying and upset because he was mad and
called his step father but there was never any indication that he was injured as required by
the Utah Code section under which the charges were filed.
The specific issue was raised by a Motion to Arrest Judgement. The Court
answered the lack of a specific element by dismissing what was "appropriate".
Therefore, the Court should reverse the denial of the Motion to Arrest Judgement.
CONCLUSION
The Appellant respectfully submits because the facts were simple and direct and there
were no indication that he committed a criminal offense. The testimony at trial is brief and
the Appellant has done his best to present to the Court.
However, justice requires that in a case such as this the Court did not grant the
Defendant a fair trial and there is no proof of the elements of a Class A Misdemeanor and
the Court should reverse the conviction and the Appellant requests that the Court objective
review the evidence that was never done in the lower court.
DATED this ^ 4 d a v of November, 2002.

/ /

RANDALL G A J J H E R N 7
Attorney for the Appellant

4

ADDENDUM
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